New Mexico O f f i c e of External A f f a i r s
1660 Old Pecos Trail- Suite D
Santa Fe; N M 87505
1:505.9559700 f:505.955.9699

windstream
September 19, 2011
Executive Director
Navajo Nation Telecommunications
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Morgan Blvd, Bldg. 2740
P.O. Box 7740
Window Rock, AZ 86515
Re: Filing of Windstream's Comments to Notice of Proposed Rulemaking;
Case No. NNTRC-11-001
Dear Sir or Madam:
Enclosed for filing is Windstream Communication's Comments in the above-referenced
proceeding. Please endorse the enclosed copy and send it back in the enclosed selfaddressed stamped envelope. Thank you for your assistance.
Sincerely,

'T)
Bill R. Garcia
New Mexico Vice President of Governmental Affairs
& Legal Counsel
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No. NNTRC-11-001

WINDSTREAM COMMUNICATION'S
COMMENTS TO NOTICE OF PROPOSED RULEMAKING

Valor Telecommunications of Texas, LLC d/b/a Windstream Communications
Southwest ("Windstream") by and through its attorney, submits these Comments to the
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Windstream's Comments are as follows:
1. Windstream's Comments are being submitted to the NNTRC for the limited
purpose of responding to the NOPR, and to provide relevant information regarding its
existing operations and regulation in the State of New Mexico, hi addition, Windstream
will provide the NNTRC with information on the specific areas where it may serve
customers located on land that either may be owned or under the control of the Navajo
Nation.
2. The submission of these Comments however is not intended as an
acknowledgement of the NNTRC's regulatory jurisdiction over Windstream, nor does it
constitute a waiver of Windstream's ability to contest the jurisdiction of the NNTRC in
the appropriate forum. It is also Windstream's understanding the due dates for these

Comments was extended until September 26, 2010 as a result of additional publication of
the NOPR.
3. Windstream is a mid-size carrier pursuant to Section 63-9A-5.1 NMSA 1978
and has been authorized by the New Mexico Public Regulation Commission ("NMPRC")
to provide facilities-based local exchange and intralata interexchange services in the State
of New Mexico.

Today, Windstream provides service to approximately 70,000

residential and business customers in the State of New Mexico.

Windstream also

provides service in twenty-eight other states across the country.
4. Windstream's original application for a Certificate of Convenience and
Necessity ("CCN") to operate and provide telecommunications services in New Mexico
was originally filed with the NMPRC on December 13, 1999. On June 6, 2000 the
NMPRC issued its Final Order in Utility Case No 3217 granting a CCN, and specifically
determined that Windstream had both the financial and technical competency to provide
telecommunications

service in the state.

In addition, the NMPRC

approved

Windstream's tariffs as well as its exchange boundary maps, which were filed with its
CCN application.
5. Windstream's certificated service area includes thirty-two exchanges that are
located in three distinct regions of the state: Southeastern New Mexico, Central New
Mexico and Northern New Mexico. Windstream's CCN allows for the provision of
service within the specific boundaries of these exchanges.
6. Windstream currently provides service to the "Lybrook" exchange, which
includes the small communities of Lybrook and Counselor. Based on utility records and
specific right-of-way grants, Windstream acknowledges that some of its facilities are

located on land either owned or under the control of the Navajo Nation, and therefore it
may it serve a limited number of customers who live within close proximity to State
Highway 550.

Windstream's predecessor in interest, General Telephone Company

("GTE"), received a number of right-of-way grants authorizing it to place facilities along
State Highway 44 (currently State Highway 550), and Windstream continues to own and
operate these same facilities today.
7. The NOPR states at |3.A that "No person shall engage in providing
telecommunications services within the Navajo Nation, nor shall exercise any right or
privilege under any franchise or permit, without first having obtained from the
commission a Certificate of Convenience and Necessity, unless otherwise authorized in
this Act." However, the NOPR does not clarify whether the term "Navajo Nation" is
intended to be all inclusive of lands owned or controlled by the Navajo government or
whether it only refers to the specific legal boundary of the Navajo Reservation. If there is
a distinction, it may be relevant based on the type of Indian lands that Windstream serves
in the Lybrook exchange. For example, based on the right-of-way grants mentioned
above, it appears that its facilities and relatively few customers are located on allotted
Indian lands. Although an exact number is not currently available it would appear that
the number of customers falling in this category would not exceed 20-25.
8. Although Windstream is likely serving customers living on land owned or
controlled by the Navajo Nation, it is fairly clear that the extent of this service is minimal.
Because Windstream's presence on the lands is limited, the regulation contemplated by
the NOPR would be excessive. In fact, the NOPR specifically states at 1J3.C that "The
Act further provides that "[t]he commission may by rule or regulation exempt certain

telecommunications services from the requirement of a certificate of convenience and
necessity." Based on this provision, the NNTRC should adopt exemption criteria that
allow carriers who have a limited presence to be exempt from the CCN requirements.
9. As noted above, Windstream is currently regulated by the NMPRC in all
aspects of its operations including pricing, quality of service and consumer protection.
(Windstream is also an Eligible Telecommunications Carrier ("ETC"), and therefore must
meet requirements imposed on ETCs.) The NMPRC's scope of regulation applies to all of
Windstream's service area, including the Lybrook exchange, and the authority of the
NMPRC to impose this regulation is clearly established by the New Mexico Constitution
in Article XI, Section 2.
10. The regulation proposed in the NOPR essentially duplicates the regulation
already imposed by the NMPRC. Moreover, there is no specific evidence identified in
the NOPR that the public interest requires that there be dual regulation in this state. The
NOPR states at IfH that the NNTRC cannot fulfill its responsibilities if carriers don't
obtain CCNs because: (a) universal service will not be insured, (b) there won't be
effective competition, (c) there won't be efficient deployment of telecommunications
infrastructure, (d) there won't be shared use of facilities, and (e) they can't insure high
quality of service.

Yet, all of these stated concerns or deficiencies are current

requirements that are already imposed by either state or federal law.

As an ETC

Windstream must meet both state and federal ETC requirements, and must be certified
each year by the NMPRC. There is also competition from many different technologies,
i.e., cellular, VoIP, and further competition will result from those entities that will deploy
additional competing networks with federal stimulus funding, such as the Navajo Nation.

Infrastructure is also being deployed where there is the requisite demand, where
necessary rights-of-way can be obtained efficiently and at reasonable cost, and where
tariffs are applied such as line extension policies. In addition, federal law and the
applicable requirements for interconnection between carriers will govern any shared use
of facilities.

Finally, today Windstream must meet stringent quality of service

requirements that are imposed by the NMPRC and are applicable to all the exchanges it
serves.
11. The imposition of dual regulation particularly in those areas where either
NMPRC or federal government already has clear jurisdiction will only lead to conflicting
rules and regulations. The resulting conflict will lead to confusion, additional regulatory
cost and will adversely affect the operations of the carriers.
12. hi addition, the requirements for applying for a CCN are both burdensome and
unnecessary. Windstream completed this complex process at significant cost with the
NMPRC more than ten years ago, and the requirement to repeat this process in light of its
minimal presence in the Lybrook exchange is unreasonable. This is also an area where
exemption criteria and rules can be created by the NNTRC allowing carriers who have
already obtained CCNs from the NMPRC or other state regulatory agency, to be exempt
from further CCN requirements.

Other types of alternative registration requirements

could be used that are less burdensome than filing an application for a CCN.
13. The NOPR also requires the submission of extensive corporate financial
information. Yet, the requested information has no particular relevance to Windstream's
limited operations and presence in the Lybrook exchange. In addition, Windstream will
not provide financial information that is confidential or competitive in nature, particularly

when there are no rules, provisions or other processes in place with the NNTRC to
protect this type of information. To the extent the NNTRC has the need to secure
financial information regarding Windstream, publically available information is either
accessible at the NMPRC, the Federal Communications Commission or the Securities
and Exchange Commission.
14. Windstream recognizes the concern of the Navajo Nation and the NNTRC to
fully understand the extent of communication services being provided today and the
infrastructure being placed on Navajo land. However this concern does not warrant the
imposition of dual regulation.

In fact, there are other means of existing oversight.

Today, if a provider intends to place facilities on land owned by the Navajo Nation, that
provider must first secure the appropriate permits and rights-of-way in order to conduct
business. Presumably this process alone should provide the requesting government or
agencies with the necessary and pertinent information on the telecommunication facilities
that will be placed on the land as well as the required consideration for payment of the
right-of-way. This information is provided today without the imposition of the
unnecessary and burdensome regulation being proposed in the NOPR.

The Navajo

Nation also has the statutory ability to engage in cooperative efforts with the NMPRC in
areas where they both have jurisdiction and can conduct joint investigations and hearings.
See Section 8-8.4.B. (11) NMSA 1978. This is clearly an alternative mechanism that can
be utilized by the Navajo Nation to pursue relevant initiatives with regard to
telecommunications services and infrastructure.
14. hi conclusion,

Windstream would urge the NNTRC to avoid the

implementation of regulation that will duplicate regulation that is already statutorily

imposed by the NMPRC, and also to refrain from adopting rules and regulations that are
burdensome for providers. In addition, Windstream would further request that any rules
promulgated by the NNTRC create specific exemptions for providers who have a very
limited presence within the Navajo Nation, or in those instances where CCNs have
already been obtained from a state regulatory agency.
Dated: September 19, 2011
Respectfully Submitted,

fiTrTR. Garcia
New Mexico Vice President of Government Affairs
& Legal Counsel
Windstream Communications
1800 Old Pecos Trail, Suite J
Santa Fe, New Mexico 87505
Phone: (505) 955-9702
Fax: (505)955-9699
Email: bill.garcia@windstream.com

