Before the
Navajo Nation Telecommunications Regulatory Commission

In the Matter of

Navajo Nation Draft Telecommunications
Facilities Siting Regulations

SMITH BAGLEY, INC., dba CELLULAR ONE
OF NORTH EAST ARIZONA'S
COMMENTS ON THE NAVAJO NATION'S
TELECOMMUNICATIONS REGULATORY
COMMISSION'S PUBLIC NOTICE ON DRAFT
TELECOMMUNICATIONS
FACILITIES SITING REGULATIONS

Smith Bagley, Inc., dba Cellular One of North East Arizona ("SBI") hereby provides its
comments on the Public Notice issued by the Navajo Nation Telecommunications Regulatory
Commission ("NNTRC") on April 8, 2016 regarding the above captioned matter.
SBI commends the Navajo Nation's Telecommunications Regulatory Commission, the
Department of Justice, and the Department of Natural Resources for its combined work in the
Navajo Nation's Draft Telecommunications Facilities Siting Regulations ("DTFSR").
SBI respectfully submits the following comments to the DTFSR for consideration.
SBI's Services on the Navajo Nation

In 1990 the FCC issued a license to SBI for cellular spectrum in Navajo and Apache
counties in Arizona. At the time, SBI was owned by Mr. Smith Bagley. 1 Mr. Bagley decided to
develop a mobile wireless communications network in the two counties, initially building a few
cell sites on the Interstate highway. As SBI began to build its network, Mr. Bagley considered
ways to extend service onto Tribal Lands, including the Navajo Nation, where telephone
penetration was far below the national penetration rate of 89 percent (89%). Mr. Bagley
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Mr. Bagley passed away in 2010.

decided to forego opportunities to sell the spectrum to a large carrier and instead created a
plan to provide mobile wireless telephone service to the Navajo Nation and four other Native
Tribes in the area. In 1994, he inaugurated Cellular One of North East Arizona ("Cellular One")
with three employees and started work on providing cellular service on the Navajo Nation.
By 2000, according to the U.S. Census less than 40% of Navajo households had access to
a telephone of any kind. At that time, Cellular One applied to the Arizona Corporation
Commission for a grant of ETC status, which would allow it to use federal funds to build towers
in remote areas and to offer discounts to eligible residents. That program, operated by the
Federal Communications Commission, helped Cellular One expand its network, and with each
new cell site many citizens received access to modern telephone service. According to the 2010
Census, the number of Navajo households with access to a telephone rose to 81%.
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By 2014,

the number had risen to 91.6%.3
Today, SBI employs almost 200 people and operates the largest wireless
telecommunication network on the Navajo Nation. Over thirty-five percent (35%) of SBI
employees are Native Americans. SBI currently owns 70 tower sites on the Navajo Nation and
colocates on over 48 sites on the Nation. Accordingly, the DTFSR are of great importance to SBI
because these rules will play a big role in the level of wireless deployment available to Navajo
households and businesses, by all current and future carriers. As stated previously, SBI
commends the work of the NNTRC, DNR, and DOJ in releasing the DTFSR. SBI appreciates the
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American Factfinder, Selected Population Profile in the U.S., 2010 American Community Survey, at:
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS 10 1YR S0201&prodType
=table.

Page 2 of 16

opportunity to present its thoughts for consideration and discussion in preparation for their
presentation to the Tribal Council.
§ 4.

Scope and Applicability

SBI understands a purpose of the exclusions contained in Section 4. SBI does offer a
suggestion for subsection B that will expand the exclusion to include Internet, ham radio, or
other personal uses. The suggested language below will make clear the intent that personal
use of telecommunications are not subject to the DTFSR:
B.
§ 5.

Antennae used by a single residence solely for personal communications.

Requirement for Open-Access Open Architecture
Subsection A: By making towers "non-discriminatively" available to colocators this

section should contain language that addresses interference issues between broadcasters. SBI
offers the following suggested language to be inserted immediately before the last sentence in
the paragraph:
Notwithstanding the foregoing, Traditional Support Structure owners are permitted to
require that any current or future tenants comply with industry standard interference
requirements and standards, and under certain circumstances, may deny a potential
tenant access to its Tower if the potential tenant cannot install equipment that will not
unreasonably interfere with the Traditional Support Structure owner's, or other current
tenant's, wireless telecommunications equipment.
Subsection B: This section is overly broad. Not all Traditional Support Structures are

designed to accommodate three (3) additional tenants. For example, a carrier may design a
particular tower site as a microwave hub which may not accommodate three (3) additional
tenants. SBI suggests the following:
B.
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All newly constructed or existing Traditional Support Structures modified as part
of a Major Replacement shall be designed to accommodate the maximum
number of additional tenants as follows:

(a)

100-150 foot towers: minimum of two (2) additional tenants.

(b)

150-200 foot towers: minimum of three (3) additional tenants.

(c)

Upon request of the Applicant, the NNTRC may waive the requirement
that newly constructed or existing Traditional Support Structures
modified as part of a Major Replacement to accommodate the colocation
of other service providers if it finds that collocation at the site is not
feasible under the particular circumstances, or is essential to the public
interest, or that the construction of a shorter structure with fewer
antennas will promote community compatibility.

Subsection 0: While SBI agrees with the NNTRC's authority to waive the requirement
that new Traditional Support Structures accommodate the subleasing of other tenants under
certain circumstances, SBI recommends a delineated process for such a waiver. For example:
The NNTRC must issue a written decision granting or denying the waiver request within
ninety (90) days of the submission of the initial waiver application unless:

§7

(a)

NNTRC notified applicant that its application was incomplete within thirty (30)
days of filing. If so, the remaining time from the ninety (90) day total review
time is suspended until the Applicant provides the missing information; or

(b)

Extension of time is agreed to by the Applicant.

(c)

The NNTRC notifies the applicant that it needs an additional ninety (90) days to
render a decision. An application still pending after the second ninety (90) day
period is deemed approved .

Minor Modifications and Minor Replacements
Subsection B is unclear. If the intent of this section is to state that subleases are not

considered Minor Modifications or Minor Replacements, then it could be reworded to avoid
ambiguity. SBI offers the following suggested language:
B.
Subleases on Traditional Support Structures approved under these Regulations
are not considered Minor Modifications or Minor Replacements and do not require DNR
authorization.
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§8

Major Modifications and Major Replacements
Subsection B is unclear. SBI proposes the same changes as immediately above in

Section 7.

§9

New Telecommunications Tower Site lease
SBI is pleased with the prospect of having long-term leases on Navajo Lands. SBI

suggests lease terms be more in line with industry standards which are five (5) year terms with
three (3) or four (4) automatic five (5)-year extended terms. Carriers are reluctant to commit to
long-term leases (i.e., greater than five (5) years) because the lease negatively shows as a longterm liability on a carrier's balance sheet. The below suggested change results in the same
term as originally suggested in the DTFSR but is more in line with industry standards and will
not dissuade carriers from building telecommunication facilities on the Navajo Nation . Further,
the DTFSR are silent on the Commencement Date of a Lease. SBI offers the following language
for consideration :
B.
The Initial Term of a Lease shall be for Five (5) years, and shall commence on the
Commencement Date, which shall begin the sooner of (1) ninety (90) days following
mutual execution of a NTSL, or (2) when Lessee begins occupancy at a Leased Site.
Occupancy shall occur when Lessee begins to place any of its equipment at a Leased
Site.
Lessee is granted the option to extend the Initial Term of a Lease for Three (3)
additional periods of Five (5) years each ("Extended Term") provided Lessee has
materially abided by the terms and conditions of the Lease and is not in default. If
Lessee should decide to exercise Lessee's option to extend, Lessee shall give written
notice to Lessor of its intention to extend during the last three (3) months of the Initial
Term or any extension thereof, as the case may be, but in no event shall such notice be
less than thirty (30) days prior to the expiration of any such term.

Subsection Cis ambiguous and does not address the terms of permits issued by the
NNTRC. SBI recommends the following changes to this subsection :
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C.
The DNR does not have jurisdiction to enter into leases on allotments. The
NNTRC shall issue permits under this Section 9 for all tower sites located on allotments.
The Initial Term of a permit shall be five (5) years with two automatic five (5) year
extension options. If Lessee decides not to extend the permit beyond the Initial Term it
shall provide ninety (90) days written notice to the NNTRC of its intent not to renew.
Carriers currently face an obstacle when attempting to build telecommunication towers
because of power line extensions. It is unclear if power line extensions (i.e., Service Line
Applications) require a separate right-of-way. This confusion can finally be eliminated by
adding language to subsection D as follows :
D.
The NTSL shall include the right to ingress and egress and power line extensions.
If the ingress and egress, and power line extension is off a public road, no add itional
right-of-way is needed. If ingress and egress, and power line extensions needs to be
developed by the company, the right-of-way needs to be incorporated into the NTSL.
§ 11

Renewals of New and Existing Site Telecommunication Tower Site Leases

This section is ambiguous and contains contradictions and inferences. For example,
Subsection A states, "After the initial term of a new or existing site telecommunications tower

site lease, Lessee has the option to renew the lease. " But the language does not state specifics
of renewal.
Subsection B states, "The lease is renewable for one twenty-year term." But then, in
subsection D, it states, "If Lessee wishes to maintain the site after all four renewals expired,

.......................... additional applicable laws" (emphasis added).
It is clear the initial term is for (twenty) 20 years. But is there an option for one (1)
additional twenty (20) year term (subsection B); or, is the lease renewable for four (4)
additional twenty (20) year terms (subsection D)?
Should the Navajo Nation adopt SBI' s suggested language above the contradictions in
subsections Band D will be resolved.
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§ 12

Telecommunications Tower Site Sublease

SBI suggests there needs to be a process for subleases. Without some date certain by
which the DNR to act, critical telephone/Internet facilities will be delayed or projects
abandoned. SBI suggests similar language as it proposed in Section 5 (D) above:
The DNR must issue a written decision granting or denying the sublease request within
ninety (90) days of the submission of the sublease application unless:
(a)

DNR notified applicant that its application was incomplete within thirty (30) days
of filing. If so, the remaining time from the ninety (90) day total review time is
suspended until the Applicant provides the missing information; or

(b)

Extension of time is agreed to by the Applicant.

(c)

The DNR notifies the applicant that it needs an additional ninety (90) days to
render a decision. An application still pending after the second ninety (90) day
period is deemed approved .

Subsection B, as written, could interfere with business negotiations between a tower
owner and a third-party colocator. The only limitation should be that a sublease cannot exceed
the term of the underlying lease, or any extensions. But a sublease could be for less time than
the underlying lease or any extensions. SBI offers the following suggested language:
B.
The term of a Tower Sublease shall be determined by the Lessee and the ThirdParty Colocator but in no event shall a Tower Sublease exceed the term of the Tower
Site for the Support Structure, as renewed pursuant to these Regulations.
§ 13

Telecommunications Revocable Use Permit
SBI is pleased to see the re-introduction of Telecommunication Revocable Use Permits

by the Navajo Nation under circumstances where a traditional lease is inapplicable. SBI is also
encouraged by§ 4 (E) wherein COW placement is exempt from the DTFSR by declaration of an
emergency or a disaster by the President of the NN . However, SBI believes this exemption
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should be expanded to include other circumstances. For example, special events, or in case of a
catastrophic equipment repair or replacement when a facility is inoperable and temporary
coverage must be restored promptly for purposes of public safety such as emergency situations
where 911 will not be available to the Navajo People without a temporary facility being
employed. Further, SBI suggest the DTFSR adopt current C.F.R. § 106 that allow a temporary
COW to be placed for 24 months while archaeology surveys are being conducted if the
structure meets certain criteria.

4

Further, SBI suggests that in cases of public safety and/or emergencies, any fees
associated with the placement of a COW be waived. Carriers typically promptly address
emergency and/or public safety issues. A carrier's action of placing a COW during emergency
and/or public safety situation is not revenue driven; rather it is a goodwill response to a serious
situation for the benefit of all. Charging fees in emergency situations is unnecessary and
somewhat unfair to carriers attempting to serve the public at difficult times.
§ 14

Telecommunications Co-Location License

Subsection B is ambiguous. Specifically, "and where such placement will not cause any
additional land disturbance. What is the definition of "additional land disturbance"? For
example, if a colocator wants to colocate on a water tower and needs to place a small
equipment cabinet on the land already being leased next to the water tower- is the placement
ofthe cabinet additional land disturbance? This could be clarified ifthe DTFSR defined
additional land disturbance. SBI suggests the following definition:

4

Ill (3)(C)(2) Nationwide Programmatic Agreement for Review of Effects on Historic Properties for Certain
Undertakings Approved by the Federal Communications Commission.
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Additional Land Disturbance: Any action by a colocator that would result in exceeding
the current property boundaries of a valid surface lease, right-of-way or withdrawn
land.
SBI is uncertain why Subsection D limits colocation licenses to five (5) years and submits
that such a limitation will discourage colocation on existing structures. Industry standards are
that licenses, either on existing towers or non-traditional tower structures, are five (5) year
terms with automatic renewal of three (3) or four (4) additional five (5) year terms. This allows
carriers to budget long-term operation costs accordingly.
SBI offers the following language:
D.
The term of a Colocation License shall be for five (5) years with three (3)
automatic five (5) year Extended Terms provided the Colocation Licensee is not in
default. The Colocation Licensee shall provide the NNTRC notice of its intent not to
exercise its option of an Extended Term not less than ninety (90} days prior to end of the
Initial Term or any Extended Term.
§ 15

Lease, Permit and License Rentals and Fees
Subsection A: SBI agrees rents and fees be determined by a market analysis of the

industry standard. But it is troubling to SBI that the pricing schedule contained in the
Appendixes of DTFSR released on April 8 were doubled the very next day when presented at
the 911 Summit in Phoenix. SBI believes there is a wide disparity between what industry and
the DNR and ROC consider fair market rates. In the past, SBI has been instructed by tribal
council that outside industry should expect to pay higher costs on Navajo lands because the NN
must recoup its budget shortfall from outside industry. While SBI respects that council has the
obligation to tribal members to find new revenue sources, it should not expect the wireless
industry to subsidize the general fund. By keeping fees reasonable, outside businesses are
encouraged to increase their participation on the Navajo Nation. Moreover, some businesses
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will pass increased costs back to customers, something that would be to the detriment of the
Navajo People.
It is SBI's beliefthat the proposed pricing contained in the Appendix, which significantly
increases rates after they have been in place for nine (9) years, will bring construction to an
abrupt stop. This is not speculation, it is a reality. As SBI is attempting to finance a multimillion dollar network upgrade to LTE technology, it has already altered its deployment plan
due to a doubling of SBI's operating expense on the Navajo Nation. It is worth pointing out that
SBI's investment of millions of dollars for its LTE rollout will not significantly increase SBI's
customer base or its revenues. The LTE upgrade is a long-term network investment to provide
contemporary technology to the Navajo People. But, the possibility of double operating
expense would make any company operating on the Navajo Nation seek other places to invest
and build a better business case.
SBI has long advocated that rates on the Navajo Nation should be determined by a
market analysis. When the market analysis is completed, the Commission can see whether its
current rates on the Navajo Nation are excessive.
Further, SBI proposes that the NN to view rental rates more in line with industry
standards. That is, not all wireless communication sites are the same. Today, rental rates are
based on several factors: location, type of structure, and the amount of equipment on a
structure.
SBI recently negotiated a long-term master lease agreement with the White Mountain
Apache Tribe ("WMAT"). Pricing for tower structures on WMAT Lands is based on the type of
structure. Traditional tower structures (i.e., lattice and/or guyed) demand a higher rental
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amount than a monopole. Ballasted support structures (i.e., Lite Sites) demand less rent than a
monopole. This pricing approach is more in line with current telecommunications industry
standards and offers a fair arrangement for both the landlord and tenant. Having a set price
regardless of the type of structure is a disincentive for a carrier.
For example, why would a carrier invest $300,000 to $400,000 on lattice tower when it
can invest $75,000 to $100,000 on a monopole ifthe rent is the same for both? The carrier's
return on investment is achieved much sooner on the smaller investment. The downside to this
is that coverage for customers may suffer. Moreover, the wireless communication industry is
seeing the occurrence of small cell technology. Most wireless networks are at a stage that the
need for traditional tower structures is decreasing and the need for smaller, non-traditional
structures are necessary to fill in coverage gaps or increase capacity for data use, which
continues to skyrocket. No carrier can make a business case to place a small cell, for example,
on a rooftop, at an annual price of $12,000, and certainly not at $24,000 a year. If the proposed
construction is so expensive that costs cannot be recovered, most carriers will not build. This
type of pricing will halt the development of advanced 4G and LTE technology and the digital
divide on the NN will only grow larger.
SBI proposes the NN seriously consider a pricing mechanism based on the type of tower
structure more in line with current industry standards.
§ 16

Citing Towers on Navajo Nation Fee Land

The title of this section should be: Siting Towers on Navajo Nation Fee Land
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SBI suggests subsection C be less stringent for those circumstances when an
amendment to the original lease may not be required. SBI offers the following suggested
language:

C.

In cases where the original lease does not contain language that allows for
additional use, then the original lease must be amended to allow for the additional use.

§ 19

Categorical Exclusions for Telecommunications Facilities Siting

SBI questions the limits set in sub-subsections C {2) and {3). SBI would be better able to
comment on these limits if it knew how the number(s) were derived and why.

§ 20

Design Requirements

SBI understands the need for the DTFSR to contain design requirements but feels some
of the stated requirements will deter construction of telecommunications infrastructure on
Navajo Lands. SBI's position is that Traditional Support Structures should not be limited to 150
feet. In some circumstances a 150 foot tower will be inadequate for optimum transmission and
coverage. SBI suggest the Navajo Nation adopt a more industry standard height limit of 200
feet. Anything greater than 200 feet would require a NNTRC waiver. It is worth noting, neither
5

the FCC nor FAA have a tower height limit. SBI proposes the following language :
A. The maximum height for Traditional Support Structures shall be two hundred (200)
feet, excluding lightning arrestor. Any proposed Traditional Support Structure shall

5

Although there is no absolute height limit for antenna towers, both agencies have established a rebuttable
presumption against structures over 2,000 feet above ground level. The FCC has a policy that applications filed
with the FCC for antenna towers higher than 2,000 feet above ground will be presumed to be inconsistent with the
public interest and the applicant will have a burden of overcoming that strong presumption. The applicant must
accompany its application with a detailed showing directed to meeting this burden. Only in the exceptional case,
where the Commission concludes that a clear and compelling showing has been made that there are public
interest reasons requiring a tower higher than 2,000 feet above ground, and after the parties have complied with
applicable FAA procedures, and full Commission coordination w ith FAA on the question of menace to air
navigation, will a grant be made. See 47 CFR § 1.61 Note.
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be designed to be the minimum height needed to meet the service objectives of the
applicant.
SBI opposes subsection E (Color) and takes the position that such a stringent
requirement will deter development. If a carrier is required to paint a Traditional Support
Structure brown, for example, the cost and maintenance of such a requirement could dissuade
a carrier from building a tower. SBI feels that subsection E (Landscaping) adequately protects
the land occupier. Further, Section 5 (C) of the DTFSR (Concealed Telecommunication Facilities)
offers another layer of protection to a land occupier under special circumstances.
§ 21

General Requirements
SBI takes the strong position that subsection B (Assignment and Sale of

Telecommunication Tower Site) and subsection C, are at the least vague, and at the most, overreaching and will result in an immediate deterrent for the construction of tower sites on the
Navajo Nation. Towers are an important asset to both wireless communication carriers and
tower owner companies. Companies must be free to market and sell those assets without
hindrance. SBI recommends the Navajo Nation adopt industry standard assignment and sale
language as follows:
B. Assignment and Sale of Telecommunication Tower Site: A Lessee may sell,
assign or transfer Telecommunication Tower Sites without any approval or
consent of the Lessor if such sale, assignment or transfer is to the Lessee's
principal, affiliates, subsidiaries of its principal, or to any entity which
acquires all or substantially all of Lessee's ownership interests or assets in the
market defined by the Federal Communications Commission in which the
Property is located by reason of a merger, acquisition or other business
reorganization. As to other parties, a Lessee may not sell, assign or transfer
without the written consent of the Lessor, which such consent will not be
unreasonably withheld, delayed or conditioned. Lessor must issue a written
decision granting or denying the request within ninety (90) days of the
submission of the unless:

Page 13 of 16

(d) The Lessee is notified in writing that its request was incomplete within
thirty (30) days of filing. If so, the remaining time from the ninety (90) day
total review time is suspended until the Lessee provides the missing
information; or
(e) Extension oftime is agreed to by the Lessee.
(f) The Lessee is notified that an additional ninety (90) days is required to
render a decision. A request still pending after the second ninety (90} day
period is deemed approved.
No change of stock ownership, partnership interest or control of LESSEE or
transfer upon partnership or corporate dissolution of LESSEE shall constitute
an assignment hereunder.
Subsection C is confusing and unclear. SBI is unclear if the intent is to ensure that any
new owner is authorized to do business on the Navajo Nation, or to provide the Navajo Nation
with a first right of refusal to any possible sale of a telecommunication company. As written it
is a strong deterrent for new or existing communication companies to begin or continue doing
business on the Navajo Nation. SBI proposes the following language for clarity purposes:

C. Sale of the telecommunication company: When a lessee company is considering
selling or transferring the entire company's assets to another entity, the Navajo
Nation must be notified prior to the completion of the sale or transfer. The
purchasing company must be authorized to do business with the Navajo Nation prior
to the completion of the sale or transfer. Authorized to do business with the Navajo
Nation shall mean the company has filed the required documents with the Navajo
Nation Business Regulatory Department and has been approved by same.

§ 22

Definitions
SBI offers the following revisions to certain definitions more in line with contemporary

industry standards as well as additional definitions:
Antenna Mounting Structure: Equipment used to mount antennae to an Existing
Structure.
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Colocation: The act of siting Telecommunications Facilities on an Existing Structure
without the need to construct a new support structure and without a
Substantial
Increase in the size of an Existing Structure.
Existing Structure: Previously erected Support Structure or any other structure,
including but not limited to, buildings and water tanks, to which Telecommunications
Facilities can be attached.
M.

Finding in the Navajo Public Interest:

SBI questions why this definition is limited to COW's? SBI suggests that the definition
also include Ballasted Support Structures and Monopoles which already fall under the NNTRC's
authority.
R.
Monopole: A single, freestanding pole-type structure supporting one or more
Antenna. For purposes of these Regulations, a Monopole is not a Tower.
BB.
Tower: A lattice-type structure, guyed or freestanding, that supports one or
more Antennae.
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RESPECTFULLY SUBMITIED this 31st day of May, 2016.

General Counsel for Smith Bagley, Inc.,
dba Cellular One of North East Arizona

Electronic c, y of the foregoing
filed this .JC day of May, 2016 to :
mthopkins@navajo-nsn.gov
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